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CONSOLIDATED AGREEMENT FOR CONSTRUCTION GENERAL CONTRACTING 

 

 

BOARD OF GOVERNORS OF WAYNE STATE UNIVERSITY 

DETROIT, MICHIGAN  

 

 

With 

 

[GENERAL CONTRACTOR’S NAME] 

 

 

For 

 

[NAME PROJECT] 

 

Wayne State University Contract Number _________ 

 

  This Agreement is entered into on ___________________, 20__, by and between the Board 

of Governors of Wayne State University, called "University" and “WSU” in this Agreement, and 

[CONTRACTOR NAME], called "Contractor" in this Agreement, to provide construction labor and 

materials as outlined in the Bid accepted [ENTER DATE HERE], attached to this Agreement as 

Exhibit A, for the Project described in this Agreement. 

 

[ENTER A BRIEF DESCRIPTION OF THE PROJECT] 
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1.00  CONTRACT DOCUMENTS 

 

The Contract Documents shall consist of this Agreement, the Contractor's Bid or Proposal attached 

to this Agreement as Exhibit A only insofar as consistent with the other Contract Documents, the 

General Conditions of Construction, the Supplementary General Conditions, the approved plans and 

specifications, and other documents listed in Article 11, Inclusion by Reference.  In the case of 

conflicts between the Contractor's Bid and this Agreement or other Contract Documents, the language 

of this Agreement and the other Contract Documents shall prevail over the Contractor’s Bid or 

Proposal. 

 

2.00  DESIGN PROFESSIONAL 

 

The Design Professional for this Project is: 

 

[NAME] 

[ADDRESS] 

 

The University intends that the relationship between the Contractor, Design Professional and 

University will be one of mutual cooperation and respect in order to promote efficiency and quality 

in the Project work. 

 

3.00  CONTRACTOR'S RESPONSIBILITIES 

 

3.01  Scope of Work 

 

The Contractor shall furnish all labor, materials, equipment, project management and construction 

superintendent services necessary to construct the Work in accordance with the approved Contract 

Documents and executed Change Orders, including requirements reasonably inferable therefrom. 

 

3.02  Skill and Judgment 

 

The Contractor covenants with the University to furnish its best skill and judgment in furthering the 

interests of the University as defined in the Contract Documents.  The Contractor shall perform all 

obligations under the Contract Documents using efficient business administration, superintendence 

and best efforts to facilitate the expeditious and timely completion of the Project consistent with the 

interests of the University as expressed in the Contract Documents.  The Contractor acknowledges 

that significant effort will be invested in complying with the Contractor's Construction Schedule, and 

in maintaining construction quality.  Accordingly, the Contractor further acknowledges that the 

greatest degree of professionalism is expected from the Contractor and the Design Professional in 
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accomplishing their respective contractual obligations and that when potential conflicts exists, each 

shall demonstrate appropriate respect, professionalism and cooperation with each other in resolving 

such conflicts. 

3.03  Scheduling 

 

The Contractor shall develop a Contractor's Construction Schedule that clearly indicates the 

interrelationship of activities and defines the critical path of the entire Project.  The Contractor shall 

submit a preliminary Contractor’s Construction Schedule, by the earlier of fifteen (15) days from 

either the Notice to Proceed or the execution of this Agreement.  The Contractor shall provide iterative 

updates to the Contractor's Construction Schedule with each Application for Payment, but no less 

than monthly.  Upon request by the University, the Contractor shall prepare and submit a resource-

loaded Contractor's Construction Schedule to the University and Design Professional for approval.   

 

3.04  Construction 

 

3.04.1  Subcontracts and Purchase Agreements 

 

The Subcontracts shall be solely between the Contractor and the Subcontractors.  Nothing in any 

Subcontract shall establish any contractual relationship between the University and any 

Subcontractor.  However, the University is an intended third-party beneficiary of all Subcontracts, 

purchase orders and other agreements; the Contractor shall incorporate the obligations of the Contract 

Documents into its respective Subcontracts, supply agreements and purchase orders. 

 

The Contractor will screen and pre-qualify, utilizing appropriate industry standards, potential 

Subcontractors for the Work keeping in mind the requirement to recruit and encourage 

Minority/Women Business Enterprise participation.  The University shall have the right to review and 

approve all Subcontractors qualified or rejected for qualification by the Contractor.  The Contractor 

shall notify the University of all Subcontractors to be used, and the Contractor shall remove any 

Subcontractor to which the University has an objection.   

 

The Contractor shall obtain appropriate guarantees and warranties acceptable to the University from 

the Subcontractors, which shall be for the direct benefit of the University.  

 

3.04.2  Construction Supervision 

 

a) The Contractor shall establish sufficient on-site organization, staffing and support as well as clear 

lines of authority in order to expeditiously complete the Project in accordance with the Contract 

Documents, in every aspect, on a totally coordinated basis. 

 

b) The Contractor shall maintain a competent full-time staff available at the site while Work is being 
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performed to supervise, schedule and coordinate the performance of the Work of all 

Subcontractors in accordance with the University's objectives including cost, time for completion 

and quality of the Work.  Contractor’s Staffing Plan is attached as Exhibit D to this Agreement. 

The Staffing Plan shall not be changed, except with the written consent of the University’s 

Representative unless members of the Project Staff cease to be in the employ of the Contractor.   

 

c) The Contractor shall notify the University of the dates, times and locations of  conferences with 

Subcontractors and schedule and conduct regular progress meetings to be attended by all parties 

in interest including the University to discuss such matters as procedures, progress, job problems, 

scheduling, coordination, changes, and related matters. 

 

d) The Contractor shall take, transcribe and promptly distribute to all parties, including the 

University, minutes of such progress meetings with the Subcontractors, weekly job meetings and 

monthly management meetings. 

 

e) The Contractor shall maintain an on-site daily log of construction progress, problems and items 

of special interest.  The Contractor shall provide digital photographic files and digital recording 

showing  Project status or progress.  Such logs, records, photographs and videos shall be 

immediately available to the University upon request. 

 

f) The Contractor shall furnish monthly written progress reports on the Subcontractors' work in a 

form acceptable to the University and assist the Design Professional and the University with 

periodic and final inspections of the Work.  At all inspections preceding the final inspection, the 

Contractor shall furnish a detailed report to the University of observed discrepancies, deficiencies, 

and omissions in the Work performed by any Subcontractor. 

 

g) The Contractor shall provide and maintain a correct layout of the structures and monitor the Work 

to verify that all lines and levels are adhered to by the Subcontractors. The Contractor shall 

immediately report in writing all discrepancies with respect to design details for prompt resolution 

by the Design Professional. 

 

h) The Contractor shall submit any Request for Information (RFI) to the Design Professional and 

University only after attempting to determine if the requested clarification is contained in the 

Contract Documents; any RFI shall contain sufficient detail to allow a response within seven (7) 

calendar days of when the RFI is submitted.  In no event shall the response to an RFI be considered 

delayed unless more than fourteen days have passed since the RFI was submitted.    

 

i) The Contractor shall supervise and direct the Work using the Contractor's best skill and attention.  

The Contractor shall be solely responsible for and have control over construction means, methods, 

techniques, sequences and procedures and for coordinating all portions of the Work under the 
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Contract Documents or that which is reasonably inferable for the completion of the Project. 

 

j) The Contractor shall be responsible to the University for acts and omissions of the Contractor's 

employees, Subcontractors and their agents and employees, and other persons performing any 

portion of the Work related to a contract with the Contractor. 

 

k) The Contractor shall not be relieved of obligations to perform the Work in accordance with the 

Contract Documents either by activities of the University, Design Professional, or by tests, 

inspections or approvals required or performed by persons other than the Contractor, except where 

such relief is authorized by the University in writing in accordance with this Agreement. 

 

l) The Contractor shall inspect portions of Work performed or portions of existing facilities being 

renovated in this Project to determine that such portions are in proper condition to receive 

subsequent Work.  Further, the Contractor shall plan for and call for the review of the Work by 

the University's commissioning agents as required. The Contractor's Construction Schedule shall 

include activities that recognize this coordination responsibility. 

 

3.04.2.1  Safety 

 

The Contractor shall protect adjoining property and nearby buildings, roads, and other facilities and 

improvements from dust, dirt, debris and other nuisances arising out of Contractor’s operations or 

storing practices.  Dust shall be controlled by sprinkling, negative pressure exhausting or other 

effective methods acceptable to University.  Fugitive dust from interior demolition shall be controlled 

by negative pressure exhausting.  An erosion and sedimentation control program shall be initiated, 

which includes measures addressing erosion caused by wind and water and sediment in runoff from 

site.  A regular watering program shall be initiated to adequately control the amount of fugitive dust.   

 

The Contractor is knowledgeable of and understands that the University may intend to maintain 

occupancy of certain portions of the existing facility.  The Contractor shall exercise precaution at all 

times for the protection of persons and their property.  The Contractor shall take reasonable 

precautions for safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

(1) employees on the Work and other persons who may be affected thereby; (2) the Work and 

materials and equipment to be incorporated therein, whether in storage on or off the site, under care, 

custody or control of the Contractor or the Contractor’s subcontractors or sub-subcontractors; and (3) 

other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 

structures and utilities not designated for removal, relocation or replacement in the course of 

construction.  The Contractor shall install adequate safety guards and protective devices for all 

equipment and machinery, whether used in the Work or permanently installed as part of the Project.   

 

The Contractor shall also provide and adequately maintain all required means of egress, including but 
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not limited to, proper temporary walks, roads, guards, railings, lights, and warning signs.  The 

Contractor shall comply with all applicable laws relating to safety precautions.  The Contractor shall 

establish, maintain and update  a Project Specific Safety Program.   

 

The Contractor shall designate a responsible member of the Contractor’s organization at the site 

whose duty shall be the prevention of accidents.  This person shall be the Contractor’s superintendent 

unless otherwise designated by the Contractor in writing to the University and Design Professional.  

 

The Contractor shall require each and every one of its subcontractors and Trade subcontractors to 

comply with all of the provisions of this section. 

 

The Contractor shall not load or permit any part of the construction or site to be loaded so as to 

endanger its safety. 

 

In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s 

discretion, to prevent threatened damage, injury or loss.  Additional compensation or extension of 

time claimed by the Contractor on account of an emergency shall be determined as provided in the 

Contract. 

 

3.04.2.2  Hazardous Condition 

 

The University and/or the Design Professional may bring to the attention of the Contractor a possible 

hazardous situation in the field regarding the safety of personnel on the site.  The Contractor shall be 

responsible for verifying that all local, state, and federal workplace safety guidelines are being 

observed.  In no case shall this right to notify the Contractor absolve the Contractor of its responsibility 

for monitoring safety conditions.  Such notification shall not imply that anyone other than the 

Contractor has assumed any responsibility for field safety operations. 

  

Explosives shall not be used without first obtaining written permission from the University and then 

shall be used only with the utmost care and within the limitations set in the written permission and in 

accordance with prudence and safety standards required by law.  Storage of explosives on the Project 

site or University is prohibited.  Powder activated tools are not explosive for purposes of this Article; 

however, such tools shall only be used in conformance with State safety regulations. 

  

The Contractor shall immediately make a report to the University’s Police Department and report in 

writing to the University’s Representative, within eight (8) hours, all accidents whatsoever arising out 

of, or in connection with, the performance of the Work, whether on or off the Site but on University 

property, which caused death, personal injury or property damage, giving full details and statements 

of witnesses.  In addition, if death or serious injuries or serious damages are caused, the accident shall 

be reported immediately by telephone or messenger.  If any claim is made by anyone against the 
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Contractor or any subcontractor on account of any accident, the Contractor shall report promptly the 

facts in writing to the University’s Representative, giving full details of the claim. 

 

3.04.2.3  University's Right to Stop the Work 

 

If the Contractor fails to correct work which is not in accordance with the requirements of the Contract 

Documents as required, or persistently fails to carry out work in accordance with the Contract 

Documents, the University Representative, by written order may order the Contractor to stop the 

Work, or any portion thereof, until the cause for such order has been eliminated; however, the right 

of the University to stop the Work shall not give rise to a duty on the part of the University to exercise 

this right for the benefit of the Contractor or any other person or entity.      

 

It is understood that while the Contractor is fully responsible for the safety of the Work, and for the 

methods of its execution, if the University deems that the Contractor is failing to provide safe 

conditions, the University may stop the Work under such conditions.  However, this ability shall not 

create such duty on the University.  Under no circumstance shall the Contractor be granted a time 

extension or Contract Sum increase for conditions resulting by a stop work order. 

 

3.04.2.4  University's Right to Carry Out the Work 

 

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract 

Documents and fails within a three (3) day period after receipt of written notice from the University 

to commence and continue correction of such default or neglect with diligence and promptness, the 

University may after such three (3) day period, without prejudice to other remedies the University 

may have, correct such deficiencies.  In such case an appropriate Change Order shall be issued 

deducting from payments then or thereafter due the Contractor the cost of correcting such 

deficiencies, including compensation for the Design Professional’s additional services and expenses 

made necessary by such default, neglect or failure.  If payments then or thereafter due the Contractor 

are not sufficient to cover such amounts, the Contractor shall pay the difference to the University.  

 

3.04.3  Document Management 

 

The Contractor shall maintain at the job site, on a current basis, all Project documents including plans, 

specifications, shop drawings, samples, submittal, purchase orders, Subcontracts, material 

specifications, and any other related documents, and revisions thereto, which arise out of or relate to 

the Project, this Agreement or the Work.  Prior to final payment, copies of all such records shall be 

provided to the University.  

 

The Contractor shall be responsible for reviewing, processing and paying applications by 

Subcontractors for progress and final payment.  The University will compensate the Contractor 
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monthly based on the requirements of Article 4.04, Application For Payment.   

 

The Contractor shall prepare and submit to the University every three months a report of the total 

M/WBE participation in the Project to demonstrate compliance with Paragraph 3.04.5 together with 

a projection of M/WBE participation through Final Completion. 

 

3.04.3.1  Review of Contract Documents and Field Conditions by Contractor 

 

Execution of the Contract by the Contractor is a representation that the Contractor shall have 

thoroughly and carefully examined the site of the of Work; investigated any and all conditions which 

can affect the Work or its cost, including but not limited to, availability of labor, materials, supplies, 

water, electrical power, roads, access to the site, University episodic and scheduled closures, 

uncertainties of weather, water tables, the character of equipment and facilities needed to perform the 

Work, and local conditions under which the Work is to be performed; and further, that the Contractor 

shall insure that the documents issued for bidding by Trade Contractors reflect the results of this 

investigation and are adequate to complete the Work.  It is the responsibility of the Contractor to be 

familiar with the materials, equipment, or procedures to be used in the Work, or which in any other 

way could affect the completion of the Work.  Any failure to properly familiarize themselves with the 

proposed Work shall not relieve the Contractor from the responsibility for completing the Work in 

accordance with the Contract Documents. 

 

The intent of the Contract Documents is to include all items necessary for the proper execution and 

completion of the Project.  Contract Documents are complementary, and what is required by one shall 

be as binding as if required by all.  Performance by the Contractor shall be required to be consistent 

with the Contract Documents and the highest standard of care.  In the case of an inconsistency 

between, or perceived omission or error in the Drawings, Specifications, or other Contract Documents 

which is not clarified by addendum or RFI, or should the Contractor be in doubt as to their exact 

meaning, the Contractor shall notify the Design Professional and the University prior to performing 

any related Work.  The University shall not be responsible for the Contractor’s misinterpretations of 

Drawings and Specifications and/or other Contract Documents. 

 

The Contractor shall have a continuing duty to read, carefully study and compare the Contract 

Documents and product data with each other and with information furnished by the University, and 

shall at once report to the Design Professional and the University errors, inconsistencies, ambiguities 

and omissions before proceeding with the affected Work.  The Contractor shall be liable to the 

University for damage resulting from errors, inconsistencies or omissions in the Contract Documents, 

relating to constructability if the Contractor recognized or should have recognized such error, 

inconsistency, ambiguity or omission and failed to report it to the Design Professional and the 

University.  If the Contractor performs any construction activity which involves such error, 

inconsistency, ambiguity or omission in the Contract Documents relating to constructability, without 
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such notice to the Design Professional and the University, the Contractor shall assume responsibility 

for such performance and shall bear all costs attributable for correction.  If the Contractor submits 

authorized substitutes that cost in excess of the Contract Sum which cause coordination conflicts, the 

Contractor shall bear all costs attributable to correction. 

 

The Contractor shall take field measurements and verify field conditions and shall carefully compare 

such field measurements and conditions and other information known to the Contractor with the 

Contract Documents before commencing activities.  Errors, inconsistencies or omissions discovered 

shall be reported to the Design Professional prior to performing any affected Work. 

 

The Contractor shall perform the Work in accordance with the Contract Documents. 

 

3.04.4  Cash Flow Estimates and Cost Control 

 

At the University’s request, the Contractor shall prepare a Cash Flow Estimate indicating the 

anticipated schedule of payment application amounts within fifteen (15) days after the Contractor’s 

Bid has been accepted.  The Cash Flow Estimate shall be revised periodically, at least every three 

months, unless significant deviations are expected or otherwise more frequently as requested by the 

University. 

 

The Contractor shall review requests for changes with the University, and with the University's 

approval, obtain quotations from affected Subcontractors.  Bulletins to Subcontractors shall define 

the scope of the change and require pricing using either lump sum, time and materials or cost of Work 

for all items of Work, including overhead and profit as may be defined in the Bid and this Agreement 

and shall include costs related to schedule delays, if applicable.  Where both additions and deductions 

are involved, each should be calculated separately.  Contractor shall be responsible for reviewing the 

pricing submitted by Subcontractors for accuracy, completeness, and reasonableness.   

 

3.04.5  Minority/Women Business Enterprise Participation 

 

The University makes a continuous effort to strongly encourage Minority Business Enterprise (MBE) 

and Women Business Enterprise (WBE) contractors and supplier to bid on and participate in 

University contracts.  To the fullest extent permitted under federal and Michigan law, you are strongly 

encouraged to retain the services of WBE and MBE Subcontractors and suppliers of goods and 

services in connection with performance of this Contract.  For purposes of this Contract, MBE is 

defined as a business entity in which 51% or minority individuals hold more of the voting shares and 

interest in the enterprise.  The minority ownership of the enterprise shall have management and 

investment control of the company.  WBE is defined as a business entity in which 51% or a woman 

or women hold more of the voting shares and interest in the enterprise.  The female ownership of the 

enterprise shall have management and investment control of the company. 
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3.04.6  Time of Completion 

 

The Contractor acknowledges that time is of the essence in performing and completing the Work on 

the Project.  Accordingly, the Contractor shall comply with the activity and milestone completion 

dates as defined in the Contractor's Construction Schedule as mutually agreed by the Contractor, the 

University and the Design Professional.  The Contractor shall provide, prepare and/or participate in 

developing schedules, submittals, shop drawings, construction schedules, close out documents, or 

other activities consistent with the conditions of the Contract Documents and as set forth below: 

 

A. Substantial Completion: [ENTER COMPLETION DATE] 

 

B. Punchlist Completion: [ENTER COMPLETION DATE] 

 

C. Final Completion: [ENTER COMPLETION DATE] 

 

3.04.7  Timely Completion 

 

Contractor acknowledges that the University has scheduled use of the Project immediately 

following the Dates of Substantial Completion.  In scheduling that use, the University may have 

signed contracts and otherwise made financial commitments relating to the use of the Project no 

later than the date of Substantial Completion.  In the event that the Contractor fails to complete 

on or before the date for Substantial Completion, the Contractor shall be responsible to 

reimburse the University for all direct, indirect and administrative costs and expenses incurred in 

locating, coordinating and securing alternate sites, refunding deposits, and taking any other 

reasonable action as a consequence of the Contractor’s failure to achieve Substantial Completion 

by the date stated in this Agreement. 
 

The University shall be entitled to retain from the Contractor those damages incurred upon the 

Contractor's default of Substantial Completion, as provided above. 

 

The Contractor further agrees to complete 100% of all punchlist items, documented on the Substantial 

Completion certificate, within forty-five (45) days of the date of Substantial Completion.  Nothing in 

this Article 3.04.08 shall be construed as a limitation or waiver on such other rights as the University 

may have. 

 

3.04.7.1  Substantial Completion 

 

"Substantial Completion" shall mean the stage in the progress of the Work when the Work or 

designated portion thereof is sufficiently complete in accordance with the Contract Documents so the 
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University can occupy or utilize the Work for its intended use.  Substantial Completion shall only be 

determined as described in the Contract Documents. 

 

3.04.7.2  Final Completion 

 

“Final Completion” means the completion of all the Work in accordance with the Contract 

Documents and the acceptance thereof by the University.  Completion of the Work includes (1) full 

performance of all Contract terms; (2) acceptance of the Work by University; (3) resolution of all 

outstanding Changes of Contract; (4) completion of all “punch-list” items; and (5) delivery of all 

Close-out Documents. 

 

3.05  Contractor’s Insurance 

 

The Contractor shall not commence Work under this Contract until it has obtained all the insurance 

required by the Contract Documents and such insurance has been approved by the University; 

likewise, no subcontractor or subconsultant shall be allowed to commence Work until the insurance 

required has been obtained.  The Contractor shall, at its expense, purchase and maintain in full force 

and effect such insurance as will protect itself and the University from claims, such as for bodily 

injury, death, and property damage, which may arise out of or result from the Work required by the 

Contract Documents, whether such Work is done by the Contractor, by any subcontractor, by anyone 

directly or indirectly employed by any of them, or by anyone for whose acts any of them may be 

liable.  The types of such insurance and any additional insurance requirements are specified herein 

with the amounts and limits set forth in the Supplementary General Conditions. 

 

3.05.1  Policies and Coverage 

 

The following policies and coverages shall be furnished by the Contractor promptly upon request by 

the University: 

 

 (1) Comprehensive or Commercial Form General Liability Insurance covering all Work done 

by or on behalf of the Contractor and providing insurance for bodily injury, personal injury, property 

damage, and Contractual liability.  Except with respect to bodily injury and property damage included 

within the products and completed operations hazards, the aggregate limit shall apply separately to 

work required of the Contractor by these Contract Documents.  This insurance shall include the 

contractual obligations assumed under the Contract Documents and specifically section 4.06. 

 

 (2) Business Automobile Liability Insurance on an “Occurrence” form covering owned, hired, 

leased, and non-owned automobiles used by or on behalf of the Contractor and providing insurance 

for bodily injury, property damage, and Contractual liability. 

   



  12 

 

 

Project Name] 

WSU Contract Number _______  

 
WSU Consolidated Agreement for Construction General Contracting – Version 11-01-2016 OGC Reviewed/Approved 

4-11-2019 prevailing wage language. 03-01-2021 signature. 0818-2021 OGC edits by JR.[  

 

 (3) Worker’s Compensation and Employer’s Liability Insurance as required by Federal and 

Michigan law.  The Contractor shall also require all of its Subcontractors to maintain this insurance 

coverage. 

  

 (4) The Umbrella Excess Liability insurance must be consistent with and follow the form of the 

primary policies, except that Umbrella Excess Liability insurance shall not be required for the Medical 

Expense Limit. 

 

 (5) Builder's Risk Insurance. 

  

3.05.2  Proof of Coverage  

 

Certificates of Insurance, or other evidence of the insurance required by these Contract Documents or 

requested by the University, shall be submitted by the Contractor to the University.  The Certificates 

of Insurance shall state the scope of coverage and deductible, identify any endorsements to the policies 

and list the University as an additional named insured.  Any deductible shall be the Contractor's 

liability.  The Certificates of Insurance shall provide for no cancellation or modification of coverage 

without thirty (30) days prior written notice to the University.  Acceptance of Certificates of Insurance 

by the University shall not in any way limit the Contractor’s liabilities under the Contract Documents.  

In the event the Contractor does not comply with these insurance requirements, the University may, 

at its option, provide insurance coverage to protect the University; the cost of such insurance shall be 

deducted from the Contract Sum or otherwise paid by the Contractor.  Renewal certifications shall be 

filed in a timely manner for all coverage until the Project is accepted as complete.  Upon the 

University's request, the Contractor shall provide copies of the policies obtained from the insurers. 

  

3.05.3  Subcontractor's Insurance 

 

The Contractor shall either require subcontractors to carry the insurance or the Contractor shall insure 

the activities of the subcontractors in the amount, types and form of insurance required by the Contract 

Documents.  If the Contractor elects to have its subcontractors purchase individual insurance policies, 

the Contractor’s subcontracts shall include a clause requiring that copies of any insurance policies 

which provide coverage to the Work shall be furnished to the University.  The Contractor shall supply 

the University with a list of all subcontractors showing whether or not they have individual insurance 

policies and certifying that those subcontractors without individual insurance policies are insured by 

the Contractor. 

   

3.05.4  Scope of Insurance Coverage   

 

The Contractor’s insurance as required by the Contract Documents (including subcontractors’ 

insurance), by endorsement to the policies and the Certificates of Insurance, shall include the 
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following and may be presented in the form of a rider attached to the Certificates of Insurance: 

 

 (1) The Board of Governors of Wayne State University, the University, their officers, 

employees, representatives and agents including the Design Professional, shall be included as 

additional named insureds for and relating to the Work to be performed by the Contractor and 

subcontractors.  This shall apply to all claims, costs, injuries, or damages. 

   

 (2) A Severability of Interest Clause stating that, “The term ‘insured’ is hereby used severally 

and not collectively, but the inclusion herein of more than one insured shall not operate to increase 

the limits of the insurer’s or insurers’ liability.” 

   

 (3) A Cross Liability Clause stating that, “In the event of claims being made under any of the 

coverages of the policy or policies referred to herein by one or more insured hereunder for which 

another or other insured hereunder may be liable, then the policy or policies shall cover such insured 

or insured against whom a claim is made or may be made in the same manner as if separate policies 

had been issued to each insured hereunder.  Nothing contained herein, however, shall operate to 

increase the insurer’s limits of liability as set forth in the insuring agreements.”  

  

 (4) The Board of Governors of Wayne State University, the University, their officers, 

employees, representatives and agents, shall not by reason of their inclusion as insured incur liability 

to the insurance carriers for payment of premiums for such insurance.  However, the Board of 

Governors of Wayne State University may, in their sole discretion after receiving a notice of 

cancellation for nonpayment, elect to pay the premium due and deduct such payment from any sums 

due to the Contractor or recover the amount paid from the Contractor if the sums remaining are 

insufficient.   

 

 (5) Coverage provided is primary and is not in excess of or contributing with any insurance or 

self-insurance maintained by the Board of Governors of Wayne State University, the University, their 

officers, employees, representatives and agents.   

   

3.05.5  Miscellaneous Insurance Provisions 

 

The form and substance of all insurance policies required to be obtained by the Contractor shall be 

subject to approval by the University.  All such policies shall be issued by companies lawfully 

authorized to do business in Michigan and be acceptable to the University.   All property insurance 

policies to be obtained by the Contractor shall name the University as loss payee as its interest, from 

time to time, may appear. 

  

The Contractor shall, by mutual agreement with the University and at the University’s cost, furnish 

any additional insurance as may be required by the University.  The Contractor shall provide 
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appropriate endorsements evidencing such additional insurance. 

  

In the event that the scope of Work includes asbestos abatement, the Contractor or subcontractor, as 

appropriate, shall provide $1,000,000 asbestos liability insurance. 

  

The University is not required to provide or purchase any additional insurance with respect to this 

Project or the Work required of the Contractor for the Project. 

 

3.05.6    Loss Adjustment 

 

Any insured loss is to be adjusted with the University and made payable jointly to the University and 

the Contractor.  The Contractor shall cooperate with the University in a determination of the actual 

cash value or replacement value of any insured loss.  Any deductible amount shall be the 

responsibility of the Contractor to resolve. 

 

3.05.7  Compensation Distribution 

 

The University upon the occurrence of an insured loss shall account for any money so received and 

shall distribute it in accordance with such agreement as the interested parties may reach.  Claim 

payments received shall be distributed proportionately according to the actual percentages of losses 

to both.  If after such loss no other special agreement is made, replacement of damaged work shall be 

covered by an appropriate contract change order.  Any dispute shall be resolved by the University. 

 

3.05.8  No Waiver of Subrogation 

 

The University does not waive any rights of Subrogation that it may possess on this Project. 

 

3.06  Indemnification 

  

3.06.1 

 

To the fullest extent permitted by law, the Contractor shall hold harmless, defend, and indemnify the 

Board of Governors of Wayne State University, the University, and officers, employees, 

representatives and agents of each of them, from and against any and all claims or losses arising out 

of or are alleged to be resulting from, or relating to (1) the failure of the Contractor to perform its 

obligations under the Contract or the performance of its obligation in a willful or negligent manner; 

(2) the inaccuracy of any representation or warranty by the Contractor given in accordance with or 

contained in the Contract Documents; and (3) any claim of damage or loss by any subcontractor, or 

supplier, or laborer against the University arising out of any alleged act or omission of the Contractor 

or any other subcontractor, or anyone directly or indirectly employed by the Contractor or any 
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subcontractor. 

   

3.06.2 

 

To the fullest extent permitted by law, the Contractor shall be liable for and hereby agrees to defend, 

discharge, fully indemnify and hold the University harmless from and against any and all claims, 

demands, damages, liability, actions, causes of action, losses, judgments, costs and expenses of every 

nature (including investigation costs and/or expenses, settlement costs, and attorney fees and expenses 

incident thereto) sustained by or asserted against the University arising out of, resulting from, or 

attributable to the performance or nonperformance of any Work and/or obligation covered by the 

Contract or to be undertaken in connection with the construction of the Project contemplated by the 

Contract (collectively, "Claim"), including, but not limited to, any Claim for: (a) any personal or 

bodily injury, illness or disease, including death at any time resulting therefrom of any person, 

(including, but not limited to, employees of the University, the Contractor, any subcontractor, and any 

materialman and the general public); (b) any loss, damage or destruction of any property; (c) any loss 

or damage to the University's operations, arising out of, resulting from, or attributable in whole or in 

part to (i) any negligence or other act or omission of the Contractor, and any subcontractor, any 

materialman and/or any other person or any of the directors, officers, employees or agents of any of 

them or (ii) any defects in material or equipment furnished hereunder; (d) any payments allegedly 

owed to subcontractors, sub-subcontractors or materialmen; (e) any acts or omissions relative to 

conditions of safety and protection of persons on the Project site; and/or (f) any act or omission 

relative to the Contractor's breach of obligations and regarding non-discrimination as set forth in these 

General Conditions.  The Contractor shall not be liable hereunder to indemnify the University against 

liability for damages arising out of bodily injury to persons or damage to property caused by or 

resulting from the sole negligence or willful misconduct of the University, its agents or employees.  

The Contractor, at its own cost and expense, shall take out and maintain at all times during the 

effective period of the Contract, contractual liability insurance insuring the performance by the 

Contractor of its contractual duties and obligations under this Article, which insurance shall name the 

University as additional insured and shall be in form and amount and from an insurance company 

satisfactory to the University.  The Contractor's duty to fully indemnify the University shall not be 

limited in any way by the existence of this insurance coverage. 

 

3.06.3 

 

The Contractor shall also be liable for and hereby agrees to pay, reimburse, fully indemnify and hold 

the University harmless from and against all costs and expenses of every nature (including attorney 

fees and expenses incident thereto) incurred by the University in collecting the amounts due from the 

Contractor, or otherwise enforcing its rights, under the indemnifications described in this Article. 

 

3.06.4 
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In claims against any person or entity indemnified under this Article made by an employee of the 

Contractor or a Subcontractor, supplier or indirectly employed by any of them, or anyone for whose 

acts is made liable, the indemnification obligation under this Article shall not be limited by a limitation 

on amount or type of damages, compensation, or benefits payable by or for the Contractor, 

Subcontractor or supplier under workers compensation laws, disability benefit laws, or other laws 

providing employee benefits. 

  

3.06.5 

 

The indemnification obligations under this Article shall not be limited by any assertion or finding that 

the person or entity indemnified is liable by reason of a non-delegable duty. 

  

3.06.6 

 

The Contractor shall hold harmless, defend, and indemnify the University from and against losses 

resulting from any claim of damage made by any separate contractor of the University against the 

University arising out of any alleged acts or omissions of the Contractor, a subcontractor, anyone 

directly or indirectly employed by either the Contractor or subcontractor, or anyone for whose acts 

either the Contractor or subcontractor may be liable. 

  

3.06.7 

 

The Contractor shall hold harmless, defend, and indemnify the separate Contractors of the University 

from and against losses arising out of the negligent acts or omissions or willful misconduct of the 

Contractor, a subcontractor, anyone directly or indirectly employed by the Contractor or 

subcontractor, or anyone for whose acts the Contractor or subcontractor may be liable.     

 

3.07  Guarantee 

The Contractor unconditionally guarantees the Work under this Contract to be in conformance with 

the Contract Documents and to be and remain free of defects in workmanship and materials not 

inherent in the quality required or permitted.  Contractor shall repair or replace any Work, together 

with any adjacent Work which may be displaced in so doing, which is not in accordance with the 

requirements of the Contract or which is defective in its workmanship or material, all without any 

expense whatsoever to the University for a period of one (1) year / two (2) years from the date of 

Substantial Completion, unless a longer guarantee period is stipulated in the Contract Documents or 

otherwise available from the manufacturer (“Repair Period”).to. 

  

Special guarantees that are required by the Contract Documents shall be signed by the Contractor who 

is responsible for the entire work and countersigned by the subcontractor who performs the work. 
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The Contractor further agrees that within five calendar days after being notified in writing by the 

University of any Work not in accordance with the requirements of the Contract Documents or of any 

defects in the Work, it shall commence and prosecute with due diligence all Work necessary to fulfill 

the terms of this guarantee and to complete the Work in accordance with the requirements of the 

Contract with sufficient manpower and material to complete the repairs as expeditiously as possible.  

The Contractor, in the event of failure to so comply, does hereby authorize the University to proceed 

to have the Work done at the Contractor’s expense, and it agrees to pay the cost thereof upon demand.  

The University shall be entitled to all costs necessarily incurred upon the Contractor’s refusal to pay 

the above cost.  

  

Notwithstanding the foregoing paragraph, in the event of an emergency constituting an immediate 

hazard to health, safety or damage of the University’s employees, property, or licenses, the University 

may undertake at the Contractor’s expense, without prior notice, all Work necessary to correct such 

hazardous conditions caused by the Work of the Contractor not being in accordance with the 

requirements of this Contract.   

 

The Contractor shall require a similar guarantee in all subcontracts, including the requirement that the 

University be reimbursed for any damage or loss to the Work or to other Work resulting from such 

defects. 

 

If required by the Contract Documents, the Maintenance and Guarantee Bond shall be in full force 

and effect during the entire Repair Period, unless a longer bond period is stipulated in the Contract 

Documents. 

 

4.00 CONTRACTOR'S COMPENSATION 

 

4.01  Basis of Compensation  

In consideration of the full performance of this Agreement by the Contractor, the University shall 

compensate the Contractor as stated in Exhibit B.  

 

4.02  Change Orders and Construction Change Directives  

 

4.02.1  Generally 

 

The University reserves the right to issue written orders whether through a formal Change Order or 

Construction Change Directive, directing changes in the Contract at any time prior to the acceptance 

of the Project without voiding the Contract, and Contractor shall promptly comply with such order.  

A Construction Change Directive may be issued in writing by the University directing the Contractor 

to perform changed Work in the absence of a final agreement on a Change Order and the costs will 
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be calculated as provided in general conditions 6.01.4 and contract section 4.02.4.  The Contractor 

may request changes in the Work, but shall not act on the changes until approved in writing by the 

University. Any change made without authority in writing from the University shall be the 

responsibility of the Contractor. 

 

Any such changes in the Work that have a cost impact shall only be authorized by Change Orders 

approved by the University.  No action, conduct, omission, prior failure or course of dealing by the 

University shall act to waive, modify, change or alter the requirement that Change Orders must be in 

writing and signed by the University and Contractor and that such written Change Orders are the 

exclusive method for changing or altering the Contract Sum or Contract Time.  The University and 

Contractor understand and agree that the Contract Sum and Contract Time cannot be changed by 

implication, oral agreements, actions, inaction, course of conduct or Construction Change Directive. 

 

On the basis set forth herein, the Contract Sum may be adjusted for any Change Order requiring a 

different quantity or quality of labor, materials or equipment from that originally required, and the 

partial payments to the Contractor, set forth in section 8.01, may be adjusted to reflect the change.  

Whenever the necessity for a change arises, the Contractor shall take all necessary steps to mitigate 

the effect of the ultimate change on the other Work in the area of the change.  Changed Work shall 

be performed in accordance with the original Contract requirements except as modified by the Change 

Order.  Except as herein provided, the Contractor shall have no claim for any other compensation 

including lost productivity or increased overhead expenses due to changes in the Work.  The amounts 

set forth in the Change Order constitute full compensation for both direct and indirect costs of the 

Work described in the Change Order.  Payment by the University pursuant to the Change Order shall 

constitute full satisfaction of any and all claims for compensation and extension of time by the 

Contractor for the performance of the Work by the Contractor and all subcontractors. 

  

4.02.2  Proposed Change Orders 

 

The Design Professional, with approval of the University, shall issue to the Contractor a cost request 

Bulletin for a proposed change order describing the intended change and shall require the Contractor 

to indicate thereon a proposed amount to be added to or subtracted from the Contract Sum due to the 

change supported by a detailed estimate of cost.  Upon request by the University, the Contractor shall 

permit inspection of the original Contract estimate, subcontract agreements, or purchase orders 

relating to the change.  Any request for adjustment in Contract Time which is directly attributable to 

the changed Work shall be included with substantiating detailed explanation by the Contractor in its 

response to the cost request bulletin.  Failure by Contractor to request adjustment of Contract Time in 

the response to the cost request Bulletin shall waive any right to subsequently claim an adjustment of 

the Contract Time based on the changed Work.  The Contractor shall submit the response to the cost 

request Bulletin with detailed estimates and any time extension request thereon to the Design 

Professional and the University’s Representative within ten (10) calendar days after issuance of the 
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cost request bulletin.  Upon its submission the Design Professional will review it and advise the 

University who will make the decision.  If the Contractor fails to submit the response within the 

required ten (10) calendar days, and the Contractor has not obtained the Design Professional’s and 

the University’s permission for a delay in submission, the University may order the Contractor in 

writing to begin the Work immediately, and the Contract Sum shall be adjusted in accordance with 

the University’s estimate of cost.  In that event, the Contractor, within fifteen days following 

completion of the changed Work, may present information to the University that the University’s 

estimate was in error; the University, in its sole discretion, may adjust the Contract Sum.  The 

Contractor must keep and submit to the University time and materials records verified by the 

University to substantiate its costs.  The University may require the Contractor to proceed 

immediately with the changed Work in accordance with section 4.02.4, “Failure to Agree as to Cost” 

or section 4.02.6 “Emergency Changes.” 

  

When the University and the Contractor agree on the amount to be added to or deducted from the 

Contract Sum and the time to be added to or deducted from the Contract Time and an Construction 

Cost Directive or a Contract Change Order is signed by the University and the Contractor, the 

Contractor shall proceed with the changed Work.  If agreement is reached as to the adjustment in 

compensation for the performance of changed Work but agreement is not reached as to the time 

adjustment for such Work, the Contractor shall proceed with the Work at the agreed price, reserving 

the right to further pursue its Claim for a time adjustment.  Any costs incurred to acquire information 

relative to a proposed Change Order shall not be borne by the University. 

  

4.02.3  Allowable Costs Upon Change Orders 

 

The only estimated or actual costs that will be allowed because of changed Work and the manner in 

which those costs shall be computed is described by this section. 

    

4.02.3.1 Labor 

  

Costs are allowed for the actual payroll cost to the Contractor for direct labor, engineering or technical 

services directly required for the performance of the changed Work, (but not site management such 

as field office estimating, clerical, project engineering, management or supervision) including 

payments, assessments, or benefits required by lawful labor union collective bargaining agreements, 

compensation insurance payments, contributions made to the State pursuant to the Unemployment 

Insurance Code, and for taxes paid to the federal government required by the Social Security Act of 

August 14, 1935, as amended, unless the time of completion adjustments affect the general condition 

inclusion of the Contract Sum. 

   

No labor cost will be recognized at a rate in excess of the appropriate wage rates established for that 

portion of the Work, nor will the use of a classification which would increase the labor cost be 
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permitted unless the Contractor established to the satisfaction of the University the necessity for 

payment at a higher rate. 

   

4.02.3.2 Materials 

  

Costs are allowed for the actual cost to the Contractor for the materials directly required for the 

performance of the changed Work.  Such cost of materials may include the costs of transportation, 

sales tax, and delivery if necessarily incurred.  However, overhead costs shall not be included. If a 

trade discount by the actual supplier is available to the Contractor, it shall be credited to the University.  

If the materials are obtained from a supply or source owned wholly or in part by the Contractor, 

payment therefor will not exceed the current wholesale price for such materials. 

   

If, in the opinion of the University, the cost of materials is excessive, or if the Contractor fails to 

furnish satisfactory evidence of the cost from the actual suppliers thereof, then in either case the cost 

of the materials shall be deemed to be the lowest wholesale price at which similar materials are 

available in the quantities required at the time they were needed. 

   

4.02.3.3 Equipment 

 

Costs are allowed for the actual cost to the Contractor for the use of equipment directly required in 

the performance of the changed Work except that no payment will be made for time while equipment 

is inoperative due to breakdowns or for non-working days.  The rental time shall include the time 

required to move the equipment to the Project site from the nearest available source for rental of such 

equipment, and to return it to the source.  If such equipment is not moved by its own power, then 

loading and transportation costs will be paid.  However, neither moving time nor loading and 

transportation costs will be paid if the equipment is used on the Project in any other way than upon 

the changed Work.  Individual pieces of equipment having a replacement value of $500.00 or less 

shall be considered to be tools or small equipment, and no payment therefor will be made.  

   

For equipment owned or furnished by the Contractor, no cost therefor shall be recognized in excess 

of the rental rates established by distributors or equipment rental agencies in the locality where the 

Work is performed.  Blue Book rates shall not be used for any purpose. 

 

The amount to be paid to the Contractor for the use of equipment as set forth above shall constitute 

full compensation to the Contractor for the cost of fuel, power, oil, lubrication, supplies, small tools, 

small equipment, necessary attachments, repairs and maintenance of any kind, depreciation, storage, 

insurance, labor (except for equipment operators who shall be paid for as provided in Article 4.02.3.1) 

and any and all costs to the Contractor incidental to the use of such equipment. 

  

4.02.3.4 Work by Subcontractors and Vendors 
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For any portion of the changed Work which is to be performed by a subcontractor, the Contractor 

shall furnish to the University a detailed estimate prepared and signed by subcontractor of the cost to 

subcontractor for performing the changed Work.  At the sole discretion of the University, a lump sum 

estimate of such cost to subcontractor may be accepted in lieu of the detailed estimate.  The combined 

costs for subcontractor's overhead, profit, taxes, indirect supervision, insurance, bonds  shall not 

exceed ten percent (10%).  Estimates of the amount to be deleted from subcontractor's portion of the 

Work shall be gross cost of the deducted Work plus eight percent (8%).  For changed Work to be 

furnished by a supplier, the Contractor shall furnish upon demand of the University, a lump sum 

estimate of the cost of the items including taxes and cartage to the Contractor prepared by the supplier.  

No supplier mark-up for overhead, profit, layout, supervision or bonds will be allowed for changed 

Work furnished by a supplier. 

   

4.02.3.5  Contractor Mark-up for Added Work 

 

Where changed Work is performed, the Contractor may add to the total estimated actual cost for such 

Work no more than  ten (10%) for subcontractor mark-up and  seven and one-half  percent (7.5%) for 

self-performed trade work for profit, overhead, insurance, taxes, indirect supervision, bonds, and any 

other costs not allowed by section 4.02.01. 

   

4.02.3.6 Credit for Deleted Work 

 

The amount to be deducted from the Contract Sum shall be the total estimated actual cost of the 

deducted Work plus eight percent (8%). 

 

Where an entire item or section of Work is deleted from the Contract, the entire subcontract cost or 

bid cost shall be considered the appropriate deduction less the value of Work performed.  If the 

subcontract cost or bid cost is not identifiable, then estimates of the amount to be deducted from the 

Contract Sum shall be the gross cost of the deducted work plus six percent (6%) for saved overhead, 

bonds, insurance, and taxes. 

   

For proposed change orders which involve both added and deleted Work, the Contractor shall 

separately estimate the cost of the added Work before mark-ups, and separately estimate the cost of 

the deleted Work before allowance of a credit.  If the difference between the costs results in an 

increase to the Contract Sum, the mark-up for added Work shall be applied to the difference, and if 

the difference in the costs results in a decrease, then the mark-up for deleted Work shall be applied to 

the difference. 

   

4.02.3.7 Market Values 
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Cost for added Work shall be no more than market values prevailing at the time of the change, unless 

the Contractor can establish to the satisfaction of the University that it investigated all possible means 

of obtaining Work at prevailing market values and that the excess cost could not be avoided. 

When a change order deletes Work from the Contract, the computation of the cost thereof shall be the 

values which prevailed at the time bids for the Work were opened or the Contract Sum established. 

   

4.02.4  Failure to Agree as to Cost 

 

4.02.4.1 For Added Work 

 

Notwithstanding the failure of the University and the Contractor to agree as to the cost of the proposed 

Change Order, the Contractor, upon written order from the University, shall proceed immediately 

with the changed Work.  A Construction Change Directive or letter signed by the University shall be 

used for this written order.  At the start of each day’s Work on the change, the Contractor shall notify 

the University in writing as to the size of the labor force to be used for the changed Work and its 

location.  Failure to so notify may result in the non-acceptance of the costs for that day.  At the 

completion of each day’s Work, the Contractor shall furnish to the University a detailed summary of 

all labor, materials, and equipment employed in the changed Work.  The University will compare 

his/her records with Contractor’s daily summary and may make any necessary adjustments to the 

summary.  After the University and the Contractor agree upon and sign the daily summary, the 

summary shall become the basis for determining costs for the additional Work.  The sum of these 

costs when added to an appropriate mark-up will constitute the payment for the changed Work.  

Subsequent adjustments, however, may be made based on later audits by the University.  When 

changed Work is performed at locations away from the job site, the Contractor shall furnish in lieu of 

the daily summary, a summary submitted at the completion of the Work containing a detailed 

statement of labor, material, and equipment used in the Work.  This latter summary shall be signed 

by the Contractor who shall certify thereon that the information is true. 

   

The Contractor shall maintain and furnish on demand of the University itemized statements of cost 

from all vendors and subcontractors who perform changed Work or furnish materials and equipment 

for such Work.  All statements must be signed by the vendors and the subcontractors. 

   

4.02.4.2 For Deleted Work 

  

When a proposed Change Order contains a deletion of any Work, and the University and the 

Contractor are unable to agree upon the cost thereof, the University’s estimate shall be deducted from 

the Contract Sum and may be withheld from any payment due the Contractor until the Contractor 

presents adequate substantial information to the University that the University’s estimate was in error.  

The amount to be deducted shall be the actual costs to the Contractor for labor, materials, and 

equipment which would have been used on the deleted Work together with an amount for mark-up as 
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defined in the Contract Documents. 

 

4.02.5  Allowable Time Extensions 

 

For any change in the Work, the Contractor shall only be entitled to such adjustments in Contract 

Time due solely to performance of the changed Work.  The procedure for obtaining an extension of 

time is set forth in Section 4.08 of these General Conditions.  No extension of time shall be granted 

for a change in the Work unless the Contractor demonstrates to the satisfaction of the University that 

the Work is on the critical path and submits an updated CPM schedule showing that an extension of 

time is required and that the Contractor is making, or has made, every reasonable effort to guarantee 

completion of the additional Work called for by the change within the time originally allotted for the 

Contract.  Failure by the Contractor to make the required submission or showing constitutes a waiver 

of any possible adjustment in Contract Time. 

  

Any adjustment in Contract time shall specify the exact calendar day. 

 

4.02.6  Emergency Changes 

  

Changes in the Work made necessary due to unforeseen site conditions, discovery of errors in plans 

or specifications requiring immediate clarification in order to avoid a serious Work stoppage, changes 

of a kind where the extent cannot be determined until completed, or under any circumstances 

whatsoever when deemed necessary by the University are kinds of emergency changes which may 

be authorized by the University in writing to the Contractor.  The Contractor shall commence 

performance of the emergency change immediately upon receipt of written direction from the 

University. 

  

If agreement is reached as to compensation adjustment for the purpose of any emergency change, 

then compensation will be as provided in this section relating to ordinary changes.  If agreement is 

not reached as to compensation at the time of commencing the emergency change, then compensation 

will be as provided in section 4.02.4, that is, time and materials records and summaries shall be 

witnessed and maintained until either a lump sum payment is agreed upon, or the changed Work is 

completed. 

 

4.03 Records and Audit 

 

4.03.1  

 

Contractor’s records, which shall include but not be limited to accounting records (hard copy, as 

well as computer readable data if it can be made available), written policies and procedures; 

subcontract files (including proposals of successful and unsuccessful bidders, bid recaps, etc.); 
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original estimates; estimating work sheets, correspondence; change order files (including 

documentation covering negotiated settlements); backcharge logs and supporting documentation; 

general ledger entries detailing cash and trade discounts earned, insurance rebates and dividends; 

and any other supporting evidence deemed necessary by the University to substantiate changes 

related to the Agreement (collectively referred to as "Records") shall be maintained in accordance 

with Generally Accepted Accounting Principles and open to inspection and subject to audit and/or 

reproduction by University’s agent or its authorized representative to the extent necessary to 

adequately permit evaluation and verification of Cost of the Work, and any invoices, change order, 

payments or claims submitted by the Contractor or any of his payees pursuant to the execution of 

the contract.    

 

4.03.2   

 

Such audits may require inspection and copying from time to time and at reasonable times and 

places of any and all information, materials and data of every kind and character, including without 

limitation, records, books, papers, documents, subscriptions, recordings, agreements, purchase 

order, leases, contracts, commitments, arrangements, notes, daily diaries, superintendent reports, 

drawings, receipts, vouchers and memoranda, and any and all other agreements, sources of 

information and matters that may in University’s judgment have any bearing on or pertain to any 

matters, rights, duties or obligations under or covered by any Contract Documents.  Such records 

subject to audit shall also include, but not be limited to, those records necessary to evaluate and 

verify direct and indirect costs, (including overhead allocations) as they may apply to costs 

associated with this Agreement. 

 

4.03.3   

 

The University or its designee shall be afforded access to all of the Contractor’s Records, and shall 

be allowed to interview any of the Contractor’s employees, pursuant to the provisions of this article 

throughout the term of this contract and for a period of six (6) years after Final Payment or longer 

if required by law. To the extent University deems is allowed by law, the Contractor’s records 

shall remain confidential. Contractor recognizes and agrees that University will disclose 

documents it deems is required or appropriate pursuant to law, defense against lawsuits or other 

claims, or other reason deemed necessary by University. 

 

4.03.4   

 

Contractor shall require all Subcontractors, insurance agents, and material suppliers (payees) to 

comply with the provisions of this article by insertion of the requirements hereof in a written 

contract agreement between Contractor and payee.  Such requirements will also apply to 

Subcontractors and all lower tier Subcontractors.  Contractor will cooperate fully and will cause 
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all of Contractor’s Subcontractors (including those entering into lump sum contracts, payees or 

lower tier Subcontractors) to cooperate fully by furnishing or making available to University from 

time to time whenever requested in an expeditious manner any and all such information, materials 

and data. 

 

4.03.5   

 

University’s agent or its authorized representative shall have access to the Contractor’s facilities, 

shall have access to all records deemed necessary by University; and shall be provided adequate 

and appropriate work space, in order to conduct review or audits in compliance with this article. 

 

4.03.6  

 

Contractor agrees that University’s designee shall have the right to examine the Contractor’s 

records (during the contract period and up to six(6) years after Final Payment is made on the 

contract) to verify the accuracy and appropriateness of the pricing data used to price change 

proposals or claims. Contractor agrees that if the University determines the cost and pricing data 

submitted (whether approved or not) was inaccurate, incomplete, not current or not in compliance 

with the terms of the contract regarding pricing of change orders, an appropriate contract price 

reduction shall be made. Such post-approval contract price adjustments will apply to all levels of 

Contractors and/or Subcontractors and to all types of change order proposals specifically including 

lump sum change orders, unit price change orders and cost-plus change orders. 

 

4.03.7   

 

If an audit, inspection or examination in accordance with this article, discloses overcharges (of any 

nature) by the Contractor to the University in excess of one percent (1%) of the total contract 

billings, the actual cost of the University’s audit shall be reimbursed to the University by the 

Contractor.  Any adjustments and/or payments which must be made as a result of any such audit 

or inspection of the Contractor’s invoices and/or records shall be made within a reasonable amount 

of time (not to exceed 90 days) from presentation of University’s findings to Contractor. 

 

4.03.8  

 

If this Agreement is determined to be subject to Section 1861(v)(1)(I) of the Social Security Act, 

as amended from time to time, the Contractor agrees that for a period of four (4) years following 

the expiration or earlier termination of this Agreement, the Contractor shall retain and make 

available to the Secretary of Health and Human Services, the Comptroller General of the United 

States, or any of their duly authorized representatives, this Agreement, and any books, documents, 

and records of the Contractor which are necessary to certify the nature and extent of amounts paid 
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by the University pursuant to this Agreement.  In the event access to books, documents, and records 

is requested by the Secretary, the Comptroller General, or any of their duly authorized 

representatives, the Contractor shall immediately notify the University and make such books, 

documents and records available to the University unless prohibited by law. 

 

4.04  Applications for Payment 

 

The Contractor shall prepare and deliver to the University monthly an itemized Application for 

Payment.  The University shall pay the Contractor within thirty (30) days of receipt of a properly 

submitted, complete and correct Application for Payment.  The Applications for Payment shall 

include a Schedule of Values describing the services included and Work completed in the Application 

for Payment.  No interest shall accrue on any unpaid portion of the Applications for Payment or any 

other sums that the Contractor or any Subcontractor or supplier claim are or may be due under this 

Agreement. 

 

The Application for Payment shall constitute a representation by the Contractor to the University that 

the Work has progressed to the point indicated, the quality of the Work is in accordance with the 

Contract Documents, and the Contractor is entitled to payment.  No progress payment, partial use or 

entire use of the Project by the University shall constitute acceptance of work not in strict conformity 

with the Contract Documents. 

 

The Contractor shall keep records of cost and expense to support the Contractor's Applications for 

Payment, including without limitation records of staff time, material costs, and reimbursable 

expense items in connection with the Work.  Financial records shall be kept on a generally 

recognized accounting basis, as approved by the University.  Contractor shall make them readily 

available to the University or its representatives for inspection and audit for a period of six (6) years 

after the Project Close-out and Final Payment to the Contractor. 

 

The Application for Payment shall be accompanied by a Sworn Statement completed by the 

Contractor, together with Certified Payrolls prepared in accordance with Section 5.02, as well as other 

documentation that may be required by the University, stating that all Subcontractors and suppliers 

have been paid in full for Work performed through the last or most recent progress payment. 

 

4.05  Retainage 

 

Payments to the Contractor shall be subject to retainage of ten percent (10%) of the Cost of Work for 

each Application for Payment until the Work is fifty percent (50%) complete; at that time, no further 

retainage will be deducted from the Applications for Payment.  Draws on retainage may only be 

submitted after Substantial Completion and in the following quantities:  (1) at the completion of all 

Punchlist items, the retainage may be reduced to two percent (2%); and (2) at delivery of all Closeout 
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Documents and warranties, the remainder of the retainage may be paid to the Contractor.  Any release 

of retainage shall be at the sole discretion of the University. 

 

4.06  Final Payment 

 

Issuance of Final Payment shall be expressly conditioned on certification of Substantial Completion, 

certification of Punchlist completion and written acceptance of closeout documents by the Design 

Professional and University. 

 

 

 

 

 

 

5.00 PREVAILING WAGES 

 

5.01  Applicable Wage Rates 

 

The Contractor acknowledges and shall abide by the University’s prohibition on use of 1099 

independent contractors and owner / operator business entities wherein such individuals or entities 

are not able to secure and maintain workers compensation insurance.  The Contractor shall ensure 

that all classifications of laborers and construction mechanics performing Work on the Project job 

site are employees of the Contractor or any subcontractor for any tier thereof, and that each worker 

is covered by workers compensation insurance. 

For this project, it is a University requirement that the Contractor and all Subcontractors and sub-

subcontractors who provide labor on this project shall compensate each worker, regardless of their 

employment status, not less than the wage and fringe benefit rates prevailing in the locality in 

which the work is to be performed. At the time of advertising for bids on the project, the University 

shall provide the prevailing rates of wages and fringe benefits for all classes of construction 

mechanics called for in the Contract.  A schedule of these rates shall be made a part of the 

specifications for the work to be performed and shall be printed on the bidding forms where the 

work is to be done by contract. Contractor shall also post on site, in a conspicuous place, a copy 

of all applicable wage and benefit rates, and shall provide the University with a copy of the 

applicable wage and benefit rates posted.  

 

5.02  Certified Payroll Records and Supporting Documents 

 

The Contractor and each Subcontractor shall keep an accurate record showing the name and 

occupation of and the actual benefits and wages paid to each laborer and mechanic working in 

connection with this contract and shall be submitted with each pay application in accordance with 
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Section 4.04.  Contractor shall be required to 1) collect all certified payroll records from Contractor 

and Subcontractors and sub-subcontractors; 2) provide and require Subcontractors and sub-

subcontractors to provide the University access to supporting documentation, and 3) shall provide 

this information, records, and/or access to documentation to the University or its agent(s) or 

auditors for review or audit promptly on request. Contractor shall, and shall also require all 

subcontractors and sub-subcontractors to, promptly provide information relating to payroll and job 

classification and work duties to University upon request. The University reserves the right to audit 

Contractor, Subcontractors, and sub-subcontractors for compliance with wage and hour 

requirements, prevailing wage, employee classifications and other applicable requirements. 

 

5.02.1  Audit 

 

In connection with the prevailing wage rate audit conducted by the University, the Contractor is 

required to maintain and/or promptly obtain the following information, records and documentation 

from Contractor, all Subcontractors, and all sub-subcontractors and to promptly provide them to 

the University or State office upon request: 

  

1.  Canceled payroll checks 

2.  Pay stubs 

3.  Weekly time cards on time sheets 

4.  Payroll registers 

5.  Employee handbook 

6.  Fringe benefit plan documents 

7.  Minutes of Board of Directors meetings 

8.  Worksheets for calculation of non-cash fringe benefit amounts included in compensation 

9.  Apprentice certificates and other documents to verify registration of all apprentices in 

recognized apprentice program certified by the Bureau of Apprenticeship and Training (B.A.T.) 

of the U.S. Dept. of Labor or an acceptable equivalent 
10. Other related documents as requested by the University. 

 

5.02.2  Failure to Comply with Audit 

 

If the requested information and/or records are not promptly provided pursuant to University’s 

request, in addition to all other rights and remedies it has pursuant to law, equity and contract, the 

University, by written notice to Contractor and the sureties of the contractor known to the 

University may, but has no obligation or duty to, 1) terminate the contract with Contractor and 

University owe Contractor and be liable only for that prorated portion of satisfactorily completed 

work up to the date of termination; 2) withhold further payments owed until Contractor supplies 

the requested information and records and/or otherwise complies with the request for records 

and/or access to documentation; and 3) inform the Vice-President for Finance and Business 
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Operations of what has been requested and what has not been provided by Contractor and/or 

subcontractor or sub-subcontractor.  Contractor is hereby given express notice that failure to 

comply with University’s requests for information and records may disqualify Contractor and/or 

non-complying Subcontractors/sub-subcontractors from bidding and/or receiving work on future 

University projects.  The University may proceed to complete this contract by separate agreement 

with another contractor or otherwise and the original Contractor and its sureties shall be liable to 

the University for any excess cost occasioned thereby. 

 

5.03  Classification of Workers 

 

All apprentices utilized on this University project must be registered in a recognized apprentice 

program, i.e., one that is certified by the Bureau of Apprenticeship (B.A.T.), U.S. Department of 

Labor. The workers used on a University project by either Contractor or a Subcontractor must be 

employees of the Contractor or Subcontractor and not individuals claimed as subcontractors or 

independent contractors, such as individuals whose compensation is reflected on IRS form 1099.   

The use of individuals as independent contractors is prohibited without express written permission 

of the University. 

 

5.04  Failure to Pay 

 

If a Contractor or subcontractor fails to pay the prevailing rates of wages and fringe benefits and 

does not cure such failure within fourteen (14) days after notice to do so by the University, the 

University shall have the right, at its option, to do any or all of the following: 

 

5.04.1   

 

Withhold all or any portion of payments due the Contractor as may be considered necessary by the 

University to pay laborers and mechanics the difference between the rates of wages and fringe 

benefits required by this Agreement and the actual wage and fringe benefits paid. 

 

5.04.2 

 

Terminate part or all of this Agreement or any subcontract and proceed to complete the Agreement 

or subcontract by separate agreement with another contractor or otherwise, in which case the 

Contractor and its sureties shall be liable to the University for any excess costs incurred by the 

University. 

 

5.04.3  University’s Rights Cumulative 

 

It is expressly understood by both parties that the above are in addition to University’s other rights 
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and remedies, and University retains all other rights and remedies it has pursuant to this Agreement, 

or otherwise, to enforce its rights to require that prevailing wages and fringe benefits be paid for the 

construction work on this Project, but the University shall have no duty or contractual obligation to 

enforce these provisions.  Contractor agrees that it shall be solely responsible for ensuring that these 

requirements are met and shall handle and defend all complaints or claims regarding wage payments 

to construction mechanics without assistance or involvement of the University.  Contractor shall 

permit its employees and workers, and its Subcontractors and sub-subcontractors and their employees 

and workers, to discuss payment and work duty information with University staff, but otherwise 

Contractor shall continually prohibit its employees and workers, and all subcontractors and sub-

subcontractors and their employees and workers, from directing or making any claims or complaints 

regarding the payment of wages to any employee or official of the University, and shall indemnify 

and reimburse University for all expenses and fees, including attorney fees, which it incurs for 

defending or representing itself against such claims or complaints.  The University shall not be asked 

to nor be responsible to address or resolve any disputes with or between Subcontractors on the Project. 

 

5.05  Application to Subcontractors 

 

The Contractor shall include terms identical or substantially similar to this section in all 

Subcontracts, Purchase Orders and other agreements pertaining to the Project. 

 

6.00  OWNERSHIP OF ELECTRONIC OR HARD-COPY DOCUMENTS 

 

All drawings and specifications and other data and materials prepared and furnished whether in 

electronic or hard-copy format by the University, the Design Professional and/or the Contractor shall 

become the property of the University.  The Contractor shall have no claim for further employment 

or additional compensation as a result of exercise by the University of its full rights to ownership of 

such documents, information, data and materials.  The Contractor shall not use or copy such 

documents, information, data or materials in any format for any purpose other than for the Project. 

7.00  SUCCESSORS AND ASSIGNS 

 

This Agreement shall be binding upon and inure to the benefit of the parties to this Agreement and 

their respective successors and assigns; provided, however, that none of the parties hereto shall assign 

this Agreement without the prior written consent of the other. 

 

8.00  CLAIMS, DISPUTES AND GOVERNING LAW 

 

8.00  CLAIMS AND DISPUTES 

 

8.01 Claims Definition 
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A Claim is a demand or assertion by one of the parties seeking adjustment or interpretation of Contract 

terms, payment of money, extension of time or other relief with respect to the terms of the Contract.  

The term “Claim” also includes other disputes and matters in question between the parties arising out 

of or relating to the Contract.  Claims must be made by written notice within a specified time period.  

The responsibility to substantiate Claims shall rest with the party making the Claim.  

 

8.01.1 Policy of Cooperation 

 

The parties shall endeavor to resolve all of their claims and disputes amicably and informally through 

open communication and discussion of all issues relating to the Project.  To the greatest extent 

possible, the parties shall avoid invoking the formal dispute resolution procedures contained in the 

Contract Documents. 

 

8.02  Recommendation of Design Professional  

  

Claims must be referred initially to the Design Professional for action as provided in paragraph 8.10 

as an express condition precedent to proceeding further in resolving any claim. 

 

8.03  Time Limits on Claims 

 

Claims must be made within 5 business days after occurrence of the event giving rise to such Claim 

or within 5 days after the claimant first recognizes the condition giving rise to the Claim, whichever 

is later.  Claims must be made by written notice.  An additional Claim made after the initial Claim 

has been resolved by Change Order will not be valid. 

8.04  Continuing Contact Performance 

 

Pending final resolution of a Claim, unless otherwise agreed in writing, the Contractor shall proceed 

diligently with performance of the Contract and the University shall continue to make payments in 

accordance with the Contract Documents subject to the University's rights relative to payments, 

withholding of payments, termination, or all other rights afforded it in the Contract Documents. 

 

8.05  Claims for Concealed or Unknown Conditions 

 

If conditions are encountered at the site which are (1) subsurface or otherwise concealed physical 

conditions which differ materially from those indicated in the Contract Documents or (2) unknown 

physical conditions of an unusual nature, which differ materially from those ordinarily found to exist 

and generally recognized as inherent in construction activities of the character provided for in the 

Contract Documents, then written notice by the observing party shall be given to the other party 

promptly before conditions are disturbed and in no event later than 24 hours after first observance of 

the conditions.  The Design Professional will promptly investigate such conditions and, if the 
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conditions differ materially and cause an increase or decrease in the Contractor’s cost of, or time 

required for, performance of any part of the Work, the Design Professional will recommend an 

equitable adjustment in the Contract Sum or Contract Time, or both.  If the Design Professional 

determines that the conditions at the site are not materially different from those indicated in the 

Contract Documents and that no change in the terms of the Contract is justified, the Design 

Professional shall so notify the University and Contractor in writing, stating the reasons.  Claims by 

either party in opposition to such determination must be made within 5 days after the Design 

Professional has issued such determination.  If the University and Contractor cannot agree on an 

adjustment in the Contract Sum or Contract Time, the adjustment shall be referred to the Design 

Professional for initial determination, subject to further proceedings pursuant to Paragraph 8.09. 

 

8.06  Claims for Additional Cost 

 

Any Claim by the Contractor for an increase in the Contract Sum shall be submitted in writing as 

required by the Contract Documents before proceeding to execute the Work.  If the Contractor 

believes additional cost is involved for reasons including but not limited to (1) a written interpretation 

from the Design Professional, (2) an order by the University to stop the Work where the Contractor 

was not at fault, (3) a written order for a minor change in the Work issued by the Design Professional, 

(4) failure of payment by the University, (5) termination of the Contract by the University, (6) 

University’s suspension or (7) changes in the scope of Work, the Contractor's claim shall be filed in 

strict accordance with the procedure established herein. 

 

8.07  Claims for Additional Time 

 

Any Claim by Contractor for an increase in the Contract Time shall be submitted in writing as required 

by this provision and the Contract Documents.  The Contractor’s Claim shall include an estimate of 

the probable effect of delay on progress of the Work.  In the case of a continuing delay only one Claim 

is necessary. 

 

As a precondition for the Claim to be considered by the University, Contractor must identify the 

precise activities affected as located on the approved network Project Schedule.  Contractor must also 

describe the efforts that it has made to mitigate the effects of any negative schedule impact. 

 

If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 

documented by data substantiating that weather conditions were abnormal for the period of time and 

location and could not have been reasonably anticipated, and that the abnormal weather conditions 

had an adverse effect on the scheduled construction. 

 

8.08  Injury or Damage to Person or Property 
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If either party to the Contract suffers injury or damage to person or property because of an act or 

omission of the other party, of any of the other party’s employees or agents, or of others for whose 

acts such party is legally liable, written notice of such injury or damage, whether or not insured, shall 

be given to the other party within a reasonable time not exceeding 5 days after first observance.  The 

notice shall provide sufficient detail to enable the other party to investigate the matter.  If a Claim for 

additional cost or time related to this Claim is to be asserted, it shall be filed as provided in the Contract 

Documents. 

 

8.09  Verification of Claims Submitted 

 

With respect to any Claim asserted by Contractor for itself or on behalf of a Subcontractor for 

additional time or cost, the Contractor shall evaluate the claim and verify that any amounts claimed 

are valid, compiled in accordance with generally accepted accounting principles and are consistent 

with the terms of the existing contractual agreements regarding entitlement before presentation of the 

Claim to the Owner.  Any Claim not verified in accordance with this requirement shall be denied 

without further recourse by the Contractor or Subcontractor. 

 

8.10 Resolution of Claims and Disputes 

 

8.10.1  Review by Design Professional 

 

Design Professional will review all Claims and take one or more of the following preliminary actions 

within 10 days of receipt of a Claim: (1) request additional supporting data from the claimant, (2) 

submit a schedule to the parties indicating when the Design Professional expects to take action, (3) 

reject the Claim in whole or in part, stating reasons for rejection, (4) recommend approval of the 

Claim by the other party or (5) suggest a compromise.  The Design Professional may also, but is not 

obligated to, notify the surety, if any, of the nature and amount of the Claim. 

 

If a Claim has been resolved, the Design Professional will prepare or obtain appropriate 

documentation.  If a Claim has not been resolved, the party making the Claim shall, within 10 days 

after the Design Professional’s preliminary response, take one or more of the following actions: (1) 

submit additional supporting data requested by the Design Professional, (2) modify the initial Claim 

or (3) notify the Design Professional that the initial Claim stands. 

 

If a Claim has not been resolved after consideration of the foregoing and of further evidence presented 

by the parties or requested by the Design Professional, the Design Professional will notify the parties 

in writing that the Design Professional’s opinion will be rendered within 5 days.  Upon expiration of 

such time period, the Design Professional will render to the parties the Design Professional’s written 

opinion relative to the Claim, including any change in the Contract Sum or Contract Time or both.  If 

there is a surety and there appears to be a possibility of a Contractor’s default, the Design Professional 
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may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 

controversy.  The opinion of the Design Professional shall be subject to the review of the Vice-

President for Finance and Business Operations Wayne State University (VPFBO).   

 

8.10.2  Review by Vice-President for Finance and Business Operations 

 

The Vice-President for Finance and Business Operations (VPFBO) shall review the Design 

Professional's opinion and the supporting information submitted by the parties for the purpose of 

upholding the Design Professional's opinion, modifying the Design Professional's opinion, or 

rejecting the Design Professional's opinion.  The VPFBO shall render a decision within forty-five 

days of the completion of any submissions by the parties.  The decision of the VPFBO is final unless 

it is challenged by either party by filing a lawsuit in the Court of Claims of the State of Michigan 

within one year of the issuance of the decision. 

 

8.10.3  Jurisdiction 

 

Jurisdiction over all claims, disputes, and other matters in question arising out of or relating to this 

Contract or the breach thereof, shall rest in the Court of Claims of the State of Michigan.  No provision 

of this agreement may be construed as the University's consent to submit any claim, dispute or other 

matter in question for dispute resolution pursuant to any arbitration or mediation process, whether or 

not provisions for dispute resolution are included in a document which has been incorporated by 

reference into this agreement. 
 

8.10.4  Condition Precedent 
 

The process and procedures described in Section 8.10 are an express condition precedent to filing or 

pursuing any legal remedy including litigation.  Pursuing litigation prior to exhaustion of the Dispute 

Resolution process set forth herein shall be premature and a material breach of this Agreement. 

 

8.10.5  Governing Law 

 

This Agreement shall be governed by and construed in accordance with the laws of the State of 

Michigan. 

 

9.00  NON-DISCRIMINATION 

 

Wayne State University is an equal opportunity/affirmative action employer. All qualified 

applicants will receive consideration for employment without regard to sex, gender identity, sexual 

orientation, race, color, religion, national origin, disability, protected Veteran status, age, or any 

other characteristic protected by law.   
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The University, its suppliers, vendors, service providers, contractors and subcontractors shall abide 

by the requirements of 41 CFR 60–1.4(a), 60–300.5(a) and 60–741.5(a). These regulations prohibit 

discrimination against qualified individuals based on their status as protected veterans or 

individuals with disabilities, and prohibit discrimination against all individuals based on their race, 

color, religion, sex, sexual orientation, gender identity, national origin, or for inquiring about, 

discussing, or disclosing information about compensation. Moreover, these regulations require that 

covered prime contractors and subcontractors take affirmative action to employ and advance in 

employment individuals without regard to race, color, religion, sex, sexual orientation, gender 

identity, national origin, disability or veteran status.  Such action shall include, but not be limited 

to, the following:  employment, upgrading, demotion or transfer, recruitment advertising; layoff 

or termination; rates of pay or other forms of compensation; and selection for training, including 

apprenticeship.  The Contractor shall, in all solicitation or advertisements for employees placed by 

or on behalf of the Contractor, state that all qualified applicants will receive consideration in 

employment without regard to race, color, religion, sex, sexual orientation, gender identity, 

national origin, disability or veteran status. 

 

The University, its suppliers, vendors, service providers, contractors and subcontractors shall also 

comply with all requirements of the Elliott-Larsen Civil Rights Act being 1976 PA 453, as 

amended, as well as the Persons with Disabilities Civil Rights Act being 1976 PA 220, as amended. 

 

The Contractor shall include, or incorporate by reference, the provisions of this Article 9.00 in 

each and every subcontract or purchase order and shall provide in each and every subcontract or 

purchase order that said provisions will be binding upon each and every subcontractor, supplier, 

and vendor. 

 

Any breach of the requirements and covenants of this Article 9.00 by Contractor shall constitute a 

material breach of the Contract Documents. 

 

 

10.00  ADDITIONAL PROVISIONS 

 

10.01  Prohibited Contracts or Subcontracts due to Unfair Labor Practices 

 

Public Act No. 278 of 1980 prohibits State of Michigan from awarding Contract or Subcontract to 

employer who has been found in contempt of court by a Federal court of appeals, on not less than 

three (3) occasions involving different violations during preceding seven (7) years, for failure to 

correct unfair labor practice as prohibited by Section 8 of Chapter 372 of National Labor Relations 

Act, 29 U.S.C. 158.  Contractor may not in relation to that Contract subcontract with such 

employer.  The University may rescind, or require Contractor to rescind a contract if the employer 
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or Subcontractor, manufacturer, or supplier of employer subsequently appears in register of such 

employers which will be compiled by Michigan’s Department of Licensing and Regulatory 

Affairs, pursuant to Section 2 of Public Act No. 278 of 1980. 

 

10.02  Buy-American  

 

University endeavors to buy products made in the United States of America whenever an 

American-made product is available that meets or exceeds the specifications requested and the 

price is equal to or lower than foreign-made product. Vendors and Contractors are instructed to 

bid American-made products and/or services whenever available. Vendors and Contractors may 

bid foreign-made products or services when: 

1. those products or services are specified, or 

2. as an alternate as long as the products or services are technically acceptable to the 

University and American-made goods or services that are competitively price and of comparable 

quality are not available. 

 

A product or service shall be considered “American-made” if more than 50% of the product is 

manufactured or assembled in the United States or more than 50% of the services are performed 

in the United States. 

 

10.03  Michigan Products 

 

Contractor and its Subcontractors and suppliers shall utilize Michigan-made products whenever 

possible where price, quality and performance are equal to or better than non-Michigan products. 

 

10.04  Drug and Alcohol Testing  

 

The University is a “DRUG FREE WORKPLACE”, and the University requires Contractors, 

Subcontractors and sub-subcontractors with access to the work site to abide by the University’s 

policies on drugs, alcohol and tobacco, which can be found at 

http://bog.wayne.edu/code/2_20_04.php and http://policies.wayne.edu/administrative/00-03-

smoke-free-campus.php. All costs for initial and periodic testing shall be borne by the Contractor. 

 

1. The Contractor and University shall reserve the right to administer drug and alcohol tests 

to any and/or all site personnel at random periods and without notice. 

 

a. The Contractor shall be responsible for all costs including wages for those 

individuals testing drug or alcohol-free at the Contractor’s direction. 

 

b. Subcontractors shall be responsible for all costs including wages for those 

http://bog.wayne.edu/code/2_20_04.php
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individuals not testing drug or alcohol-free at the direction of the Contractor, and the 

Subcontractor shall immediately remove those individuals from the site. 

 

4. Any individual not testing drug or alcohol-free shall not be allowed to return to the site 

under any circumstances. 

 

10.05  Other University Policies 

 

The University’s policies related to Duty to Report Criminal Acts and Weapons on Campus shall 

apply to this Project and Contractor shall include this requirement in all Subcontracts, purchase 

orders and supply agreements. 

 

10.06  University Representative 

 

The University's Representative shall be the Associate Vice President of Facilities Planning and 

Management, the Senior Director of Design and Construction Services, the Director of Design and 

Construction Services and the Project Manager .  Any project decision on behalf of the University 

may only be in accordance with the Authorization Matrix that is attached as Exhibit C and 

incorporated by reference.   

 

11.00 INCLUSION BY REFERENCE 

 

This Contract and Contract Documents hereby include and incorporate by reference the General 

Conditions of Construction and Supplementary General Conditions, the Request for Proposal by 

University, the approved plans and specifications, Contractor's Bid or Proposal insofar as it is not 

inconsistent with the other Contract Documents and other Project documents attached as Exhibits.     

Exhibit A – Contractor’s Bid or Proposal 

Exhibit B – Basis of Compensation 

Exhibit C - Authorization Matrix 

Exhibit D – Staffing Plan 

 

12.00  TERMINATION 

 

12.01  Termination by the University for Cause 

 

12.01.1 

 

The University may terminate the Contract if the Contractor: (a) becomes insolvent; (b) files or has 

filed against it any Petition in Bankruptcy or makes a general assignment for the benefit of its 

creditors; (c) fails to pay, when due, for materials, supplies, labor, or other items purchased or used in 



  38 

 

 

Project Name] 

WSU Contract Number _______  

 
WSU Consolidated Agreement for Construction General Contracting – Version 11-01-2016 OGC Reviewed/Approved 

4-11-2019 prevailing wage language. 03-01-2021 signature. 0818-2021 OGC edits by JR.[  

 

connection with the Work; (d) refuses or fails to prosecute the Work, or any separable part thereof, 

with such diligence as will ensure the completion of the Work in accordance with the Master Project 

Schedule; (e) in the University’s opinion, persistently fails, refuses or neglects to supply sufficient 

labor, material or supervision in the prosecution of the Work; (f) interferes with or disrupts, or 

threatens to interfere with or disrupt the operations of the University, or any other Contractor, supplier, 

subcontractor, or other person working on the Project, whether by reason of any labor dispute, 

picketing, boycotting or by any other reason; or (g) commits any other breach of this Contract. 

 

When any of the above reasons exist, the University may, without prejudice to any other rights or 

remedies of the University and after giving the Contractor and the Contractor’s surety, if any, three 

days written notice, terminate employment of the Contractor and may, subject to any prior rights of 

the surety: (1) take possession of the site and of all materials, equipment, tools, and construction 

equipment and machinery thereon owned by the Contractor; (2) accept assignment of subcontracts; 

and (3) finish the Work by whatever reasonable method the University may deem expedient. 

 

When the University terminates the Contract for one of the stated reasons, the Contractor shall not be 

entitled to receive further payment until the Work is finished. 

 

12.01.2 

 

If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including 

compensation for the Design Professional’s services and expenses made necessary thereby, the 

remaining balance shall be paid to the Contractor.  If such costs exceed the unpaid balance, the 

Contractor shall pay the difference to the University.  The amount to be paid to the Contractor or 

University, as the case may be, shall be certified by the Design Professional, upon application, and 

this obligation for payment shall survive termination of the Contract. 

 

12.02  Suspension by the University for Convenience 

 

12.02.1 

 

The University may, without cause, order the Contractor in writing to suspend, delay or interrupt the 

Work in whole or in part for such period of time as the University may determine. 

12.02.2 

 

An adjustment shall be made for increases in the cost and/or time of performance of the Contract, 

including profit on the increased cost of performance, caused by suspension, delay or interruption.  

No adjustment shall be made to the extent: (1) that performance is, was or would have been so 

suspended, delayed or interrupted by another cause for which the Contractor is responsible; or (2) that 

an equitable adjustment is made or denied under another provision of this Contract. 
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Adjustments made in the cost of performance may have a mutually agreed fixed or percentage fee. 

 

12.03  Termination By The University For Convenience 

 

12.03.1 

 

The University, with or without cause, may terminate all or any portion of the services by the 

Contractor under this Agreement, upon giving the Contractor 30 days written notice of such 

termination.  In the event of termination, the Contractor shall deliver to the University all reports, 

estimates, schedules, subcontracts, Contract assignments, purchase order assignments, and other 

documents and data prepared by it, or for it, pursuant to this Agreement. 

 

12.03.2 

 

Unless the termination is for cause, the Contractor shall be entitled to receive only the payments 

provided for in Article 4, pro-rated to the date of termination (including payment for the period of the 

30-day notice) plus reimbursement for approved and actual costs and expenses incurred by the 

Contractor to the date of termination.  Prior to payment, the Contractor shall furnish the University 

with a release of all claims against the University. 

 

12.04  Termination By The Contractor 

 

12.04.1 

 

The Contractor may terminate the Contract if the Work is stopped for a period of 60 days through no 

act or fault of the Contractor or a subcontractor, sub-subcontractor or their agents or employees or 

any other persons performing portions of the Work under Contract with the Contractor, for any of the 

following reasons: (1) issuance of an order of a court or other public authority having jurisdiction; (2) 

an act of government, such as a declaration of national emergency, making material unavailable; (3) 

because the  Design Professional has not approved a Certificate for Payment and has not notified the 

Contractor of the reason for withholding approval, or because the University has not made payment 

of undisputed amounts on an approved Certificate for Payment within the time stated in the Contract 

Documents; (4) if repeated suspensions, delays or interruptions by the University constitute in the 

aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days 

in any 365-day period, whichever is less. 

If one of the above reasons exists, the Contractor may, upon seven additional days’ written notice to 

the University and Design Professional, terminate the Contract and recover from the University 

payment for Work executed and for proven loss with respect to materials, equipment, tools, and 

construction equipment and machinery, including reasonable overhead and profit. 
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12.04.2 

 

If the Work is stopped for a period of 60 days through no act or fault of the Contractor or a 

subcontractor or their agents or employees or any other persons performing portions of the Work 

under Contract with the Contractor because the University has persistently failed to fulfill the 

University’s obligations under the Contract Documents with respect to matters important to the 

progress of the Work, the Contractor may, upon seven additional days’ written notice to the University 

and the Design Professional, terminate the Contract and recover from the University as provided in 

Subparagraph 12.03.2 

 

13.00  COMPLETE AGREEMENT 

 

The Contract Documents constitute the entire agreement between the parties and supersede any prior 

discussions or negotiations.  Any modification of these Contract Documents must be in writing and 

signed by the duly authorized representatives of the parties.   

 

IN WITNESS WHEREOF, each of the parties has caused this Agreement to be executed by its duly 

authorized representative on the dates shown beside their respective signatures, with the contract to 

be effective upon the date set forth above. 

 

CONTRACTOR  Wayne State University 

 

By:  ______________________________ By:        _____________________________  

 

Name: ______________________________ Name:  Bethany Gielczyk             

 

Title: ______________________________ Title:    Senior VP for Finance and Business Affairs;                              
                                                                                                     Chief Financial Officer;  Treasurer  

 

Date: ______________________________ Date:     _____________________________ 
 

Exhibit A – Contractor’s Bid or Proposal 

 

 [GENERAL CONTRACTOR’S NAME] bid/proposal dated ____________. 

 

 

Exhibit B – Basis of Compensation 
 

a. The University shall pay the Contractor a not to exceed amount of $ XXXXXX 
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(Amount in words 00/100 dollars) based on unit pricing in the proposal which will 

be adjusted to reflect actual units used for the performance of all work associated 

with the Contractor’s Base Bid "and Alternates (List)" .  

(If this section is not used, delete all text and enter_Deleted) 

OR  

The University shall pay the Contractor a lump sum amount of $ XXXXXX 

(Amount in words and 00/100 dollars) for the performance of all work associated 

with the Contractor’s Base Bid and Alternate(s). 

(If this section is not used, delete all text and enter_Deleted) 

 

b. List of Alternates. The University may, at its sole discretion, during the life of the 

contract, award the following alternates at the amounts indicated: (If this section 

is not used, delete all text and enter_ Deleted) 

 

Description    Amount 

Alternate  1 

Alternate  2 

Alternate  3 

 

c. List of unit prices. In the event additional work becomes necessary, the following 

unit prices will apply:  

(If this section is not used, delete all text and enter_Deleted) 

 

Work Item       Unit Price 

 

1. 

2. 

 

d. Liquidated Damages.  It is understood and agreed that, if the project is not 

completed within the time specified in the Agreement plus any extension of time 

allowed pursuant thereto, the actual damages sustained by the University because 

of any such delay will be uncertain and difficult to ascertain, and it is agreed that 

the reasonable foreseeable value of the use of said project by the University would 

be the sum of $ XXXXXX (Amount in words 00/100 dollars) per day.  Therefore, 

the Contractor shall pay as liquidated damages to the University the sum of $ 

XXXXXX (Amount in words 00/100 dollars) per day for each day’s delay in 

substantially completing said project beyond the time specified in this Agreement 
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and any extensions of time allowed thereunder. 

 


